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IN THE UTAH COURT OF APPEALS 
STATE OF UTAH, 
Plainlitl/Appellee 
v. 
DAVID LESLIE FIFE, 
Defendant/Appellant 
Priority No. 2 
Case No. 950256-CA 
JURISDICTION AND NATURE OF PROCEEDINGS 
This Court has jurisdiction pursuant to Utah Code Ann. § 78-2a-3(2)(e) (Supp. 
1994) because defendant was convicted of a third-degree felony, attempted forcible 
misdemeanor and placed defendant on probation (i$L). Defendant challenges the trial 
court's refusal to grant him credit for pre-trial time spent at the Utah State Hospital 
while he was incompetent to stand trial 
ISSUE ON APPEAL AND STANDARD OF REVIEW 
1. When the issue defendant presents is likely to recur, yet capable of 
evading review due to the short time any one litigant is affected, should the Court 
entertain the merits even though technically moot Because defendant's case 
became moot during his appeal, a standard of reviev inplicable. Nevertheless, 
in evaluating mootness issues, the State refers the Court to Burkett v. Schwendiman. 
773 P.2d 42, 44 (Utah 1989) and Wickham v. Fisher. 629 P.2d 896, 899-900 (Utah 
1981). 
2. Was the trial court required to deduct from defendant's twelve-month 
class A misdemeanor sentence the 257 days he spent at the Utah State Hospital after 
being declared incompetent to stand trial? This is an issue of law that the Court 
reviews for correctness. City of St. George v. Turner. 860 P.2d 929, 932 (Utah 1993); 
State v. Ttwrman, 846 P.2d 1256,1266 (Utah 1993). 
CONSTITUTIONAL PROVISIONS, STATUTES, AND RULES 
76-3-204. Misdemeanor conviction — Term of imprisonment. 
A person who has been convicted of a misdemeanor may be 
sentenced to imprisonment as follows: 
(1) In the case of a class A misdemeanor, for a term not 
exceeding one year 
(2) In the case of a class B misdemeanor, for a term not 
exceeding six months; 
(3) In the case of a class C misdemeanor, for a term not 
exceeding ninety days. 
STATEMENT OF THE CASE 
On June 6, 1994, the defendant pled guilty to attempted forcible sexual abuse, a 
third-degree felony (R. 88). As a result of his plea, the trial court reduced the 
conviction to a class A misdemeanor, sentenced defendant to twelve months in jail, and 
placed him on probation (id.). Shortly afterward, the court ordered defendant to show 
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cause why his r^ohation should not be revoked for failing to keep his mental health 
appointments (id.). Defendant admitted that he violated his probation agreement and, 
therefore, the court revoked probation and ordered defendant committed to jail to serve 
his one-year sentence (R. 88-89). However, the trial court credited defendant for 265 
days that he previously spent in jail, leaving defendant to serve only 100 days (id.). 
Defendant completed his sentence and was released from jail on June 9, 1995 (release, 
Salt Lake County Jail). 
SUMMARY OF ARGUMENT 
Though technically moot, the Court should proceed to analyze the merits of 
defendant's appeal because it presents an issue that is likely to recur, yet, due to the 
short time span that any one litigant is affected, is capable of evading review. Here, 
defendant alleges that the equal protection clause required the trial court to deduct from 
his twelve-month class A misdemeanor sentence the 257 days he spent at the Utah State 
Hospital under a declaration of incompetency. 
The trial court properly denied defendant's request because (1) sentencing statute 
does not mandate credit, and indeed precludes courts from giving credit not authorized 
by statute; and (2) the equal protection clause does not command the state to treat 
dissimilar groups equally; therefore, it does not apply to the two classes here at issue, 
i.e., criminal defendants who have been offered bail but cannot afford it due to 
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indigency and criminal defendants who have not been offered bail but have been 
committed to the state hospital for treatment. 
Defendant claims that he is similarly situated with criminal defendants who 
cannot post bail due to indigency and, therefore, is entitled to the same credit for time 
served that State v. Richards. 740 P.2d 1314 (Utah 1988), requires for indigents. 
The two classes defendant describes in his brief, however, are not similarly situated. 
They present vastly different policy and practical concerns. The equal protection clause 
does not require a court to provide equal treatment to dissimilar groups or individuals. 
Therefore, the different treatment given in regard to credit for time served does not 
violate equal protection. 
ARGUMENT 
POINT ONE 
THOUGH DEFENDANT'S APPEAL IS TECHNICALLY MOOT 
SINCE HE HAS COMPLETED HIS SENTENCE, THIS COURT 
SHOULD PROCEED TO THE MERITS BECAUSE THE ISSUE IS 
ONE LIKELY TO RECUR BUT CAPABLE OF EVADING 
REVTEW 
Defendant completed his jail sentence on June 9, 1995, making his appeal 
technically moot. Defendant's appeal does not challenge his conviction, but only the 
trial court's refusal to grant credit for time served. Since defendant is now out of jail, 
giving him the benefit of the additional 257 days would be meaningless because it 
would not affect his freedom. Burkettv. Schwendiman. 773 P.2d 42, 44 (Utah 1989). 
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However, this Court should still entertain the merits of the appeal because it is an issue 
likely to recur but capable of evading review due to the brief time that any one litigant 
may be affected. Wickham v. Fisher. 629 P.2d 896, 899-900 (Utah 1981). In all 
probability a defendant who has been sentenced for a misdemeanor will have finished 
his sentence by the time his appeal is complete. Because this issue is likely to come up 
again, it is in the interests of judicial economy to proceed to the merits and decide the 
case. 
POINT TWO 
THE CONSTITUTION DOES NOT REQUIRE CREDIT FOR TIME 
SERVED, NOR DOES UTAH LAW AUTHORIZE COURTS TO 
GRANT IT; THEREFORE, THE TRIAL COURT CORRECTLY 
REFUSED TO DEDUCT THE TIME DEFENDANT SPENT AT THE 
HOSPITAL FROM HIS SENTENCE. 
I. Once the trial court imposed sentence, it could not 
modify it by giving defendant his requested credit 
because state law does not authorize courts to deduct 
time served at the state hospital while incompetent and 
because the trial court lost jurisdiction to re-sentence 
once it imposed the legal sentence. 
The constitution and the legislature's sentencing scheme serve as die ultimate 
limits on a trial court's authority to impose sentence. Sfi£ State v. Bishop. 717 P.2d 
261, 263(Utah 1986) (legislature has sole power to determine punishments); State v. 
Richards, 740 P.2d 1314, 1317 (Utah 1987) (equal protection requires that courts give 
defendants credit for time served because of inability to post bail). To succeed in his 
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claim that his sentence must be reduced by the number of days he spent at the state 
hospital, defendant must establish that either statute or constitutional law requires the 
reduction. Otherwise, defendant will be asking for nothing less than an illegal 
modification of a sentence, which is "beyond the court's power." State v. Schreuder. 
712 P.2d 264, 277 (Utah 1985) ("The reduction [by credit for time served] the 
defendant seeks to have implemented by the trial court is outside the limits prescribed 
and is therefore beyond the court's power."). 
Neither statute nor existing case law support defendant's request. The Utah 
Code does not give the courts authority to grant credit for time served in pre-trial 
detention when the court has not offered defendant bail. Although in Richards, the 
Utah Supreme Court ruled that credit for time served is constitutionally required when 
a defendant cannot make bail due to indigency, Richards. 740 P.2d at 1317, the Court 
was careful to limit its holding to those situations where indigency kept a defendant 
from posting bail. Richards did not change the general rule that a court cannot give a 
defendant credit for pre-trial detention.1 As a matter of statutory law, defendant's 
claim for credit must be rejected. 
1
 Under its plenary power to commute sentences, the Board of Pardons and Parole could 
give someone in defendant's situation credit for time served. Though defendant could have placed 
himself under the jurisdiction of the Board by requesting to serve his sentence at the prison (Utah Code 
Ann. § 77-27-11(1) (1995)), he did not make such a request. Therefore, defendant did not avail 
himself of this opportunity for additional credit. Because of this omission, defendant could only take 
advantage of the good-time credit system established in Utah Code Ann. § 76-3-403 (1995). Even 
under this system, however, the court cannot order credit; it is the duty of the holding institution to 
calculate the credit. 
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IL The equal protection clause does not require similar 
treatment of dissimilar groups; therefore, the 
constitution does not mandate granting defendant's 
requested credit. 
Though defendant's equal protection argument is initially attractive because it 
appears to support the "fairer" solution, when examined closely, the challenge is 
fundamentally wrong. The equal protection clause does not command government to 
treat every individual or group alike. Horton v. Utah State Retirement Bd.. 842 P.2d 
928, 934 (Utah 1992) ("person similarly situated should be treated similarly, and 
persons in different circumstances shor*' not be treated as if their circumstances were 
the same"); s££ alSQ Malan v. Lewis. 693 P.2d 661, 669 (Utah 1984). The proponent 
of an equal protection challenge must first show that he is similarly situated with an 
individual or group who is receiving a governmental benefit. Unless he can show a 
similar situation, the equal protection analysis ends and his claim must fall. Klinger v. 
Dept. of Corrections. 31 F.3d 727, 731 (8th Cir. 1994) (inmates of separate facilities 
not similarly situated because of different security levels); Bruns v. State. 503 N.W.2d 
607, 610 (Iowa 1993) (habeas corpus claims challenging conditions of confinement not 
similar to collateral challenges to a conviction; therefore, equal protection not violated 
by different statutes of limitation); State v. Handley. 796 P.2d 1266, 1275 (Wash. 
1990) (co-defendants not similarly situated because of different levels of involvement in 
crime; therefore, equal protection did not require equal sentence); Forbes v. City of 
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Seattle. 785 P.2d 431, 438 (Wash. 1990) (patrons attending for-profit films are not 
similarly situated to patrons attending non-profit films; therefore, because groups are 
dissimilar, plaintiff may not proceed with his equal protection claim). 
Here, the availability of bail and the location and purpose of confinement are 
dispositive and distinguishing factors between people like defendant, who are in the 
state hospital, and those identified in Richards, who are in jail only because of 
indigency. Fairness was at least one factor that influenced the supreme court in 
Richards to require credit for indigents. Richards did not remain in jail because of the 
substantive nature of his crime or his dangerousness, but merely because of poverty. In 
the balancing of factors, the supreme court found that indigency was not a proper basis 
for withholding a person's freedom. Richards. 740 P.2d at 1317. In defendant's case, 
however, bail is not even contemplated. For at least the period of time defendant was 
at the state hospital he was ineligible for bail, not because of poverty but because the 
State had an interest in restoring his competency to proceed that was greater than 
defendant's interest in bail. 
In addition to the availability of bail, there are other, substantial differences 
between pre-trial confinement in jail and "pre-trial" confinement in the state hospital. 
Defendants who are awaiting trial are in jail for a relatively short period of time. 
Though technically they are not being punished, their surroundings are harsh, 
uncomfortable, and filled with the accouterments of prison life. Because they are 
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mentally well, they comprehend their circumstances and are fully aware of their 
privations, loss of freedom, and the potential of conviction and further incarceration. 
On the other hand, the court commits incompetent criminal defendants to the 
Department of Human Services for placement in a mental health facility, where the 
primary goal is treatment and care in a secure setting. Utah Code Ann. § 77-15-6(1) 
(1995). Incompetent defendants are awaiting trial only in the broad sense that the State 
has charged them with a crime and their trial has yet to occur. Although the criminal 
prosecution of a competent defendant is actively ongoing, depending on the court 
calendar for its final conclusion at trial, the prosecution of an incompetent defendant is 
suspended during his commitment to the state hospital. Utah Code Ann. § 77-15-6(4) 
(1995). The scheduling of the trial depends not on the court calendar but on the 
remission or satisfactory treatment of the defendant's mental illness. 
The purposes of confinement also differ. A court may hold a criminal defendant 
in pre-trial detention to assure his presence at trial or for some other important 
governmental interest. In re Newchurch. 807 F.2d 404, 408 (5th Cir. 1986). A court 
sends a criminal defendant to the state hospital for restoration of competency, so that 
the state's legitimate interest in prosecuting the defendant is furthered. Utah Code 
Ann. § 77-15-6(1) (*[F]or the purpose of treatment intended to restore the defendant to 
competency."). Defendant was not sent to the state hospital to assure his presence at 
trial, but to restore him to competency and, perhaps, mental health. Here lies another 
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difference between the two classes. Incompetent defendants receive treatment and care 
at state expense at the state hospital. Defendants housed in jail due to an inability to 
post bail receive no comparable benefit. They are in a restrictive environment that 
approximates prison in its rigor. Because of this similarity with prison, it is equitable 
that the time spent in jail before trial be equated with time spent in prison for purposes 
of calculating the sentence served. 
Defendant's equal protection claim ultimately fails because he cannot establish 
the essential predicate, i.e., that he is similarly situated to, but being treated differently 
than, defendants who cannot make bail. Should this Court, however, believe defendant 
has adequately established that predicate, his equal protection challenge should still be 
denied because there is a rational relationship between the denial of credit in 
defendant's situation and a legitimate governmental objective. McGinnis v. Royster. 
410 U.S. 263, 277 (1972) (unless fundamental right or suspect classification at issue, 
government need only show that statute implements a rational means of obtaining 
legitimate state purpose). 
That objective is best illustrated by this case. When a person is convicted of 
violating the law, the State has a legitimate interest in seeing that punishment is carried 
out. State in re Schreuder. 649 P.2d 19. 25 (Utah 1982). If the trial court had added 
the days defendant spent at the state hospital to the 265 days of other credit, the court 
could not have placed defendant in jail. Together, his credit would have exceeded his 
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twelve-month sentence. Under defendant's argument, the State could never have 
exacted punishment because his twelve-month sentence was used up trying to restore 
competency for, and assuring his presence at, trial. This anomalous result is contrary 
to logic and public policy, which requires that society have the ability to punish 
convicted criminals. In re Schreuder. 649 P.2d at 25. Fulfilling this goal is logically 
achieved by denying credit for time served for time spent at the hospital. 
Finally, the cases defendant cites as supporting his claim do not, in fact, do so. 
In three of the cases, the courts based their decisions on state statutes, which have no 
equivalent in Utah, not the equal protection clause. State v. Mackley. 552 P.2d 628, 
(Kan. 1976); Pladson v. State. 385 N.W.2d 406, 409 (Minn. App. 1986); State v. 
Miranda. 779 P.2d 976, 980 (N.M. App. 1989). Additionally, PurKin v, PavJS, 538 
F.2d 1037, 1041 (4th Cir. 1976), Culp v. Bounds. 325 F. Supp. 416, 420 (W.D. N.C. 
1971), and State v. Cook, 679 P.2d 413, 416(Wash. App. 1984) stand for the general 
proposition that defendants should receive credit for time served but neither case 
mentions state hospital or competency evaluations. State v. Wietholter. 636 P.2d 101, 
103 (Ariz. 1981) again does not mention state hospital time, but instead allowed the 
defendant credit for time served while at the state prison for a diagnostic evaluation. 
Utah law also allows for such credit, which, however, is not at issue here. Utah Code 
Ann. § 76-3-404(2) (1995). Only Reanier v. Smith, arguably supports defendant's 
equal protection argument. Nevertheless, the Washington court never sets forth an 
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equal protection analysis and the decision merely reflects that court's view of 
fundamental fairness. 517 P.2d 949, 951 (Wash. 1974). 
In contrast, three state courts have upheld a trial court's denial of credit for time 
served at a state hospital pending a competency evaluation. Campbell v. State. 576 
S.W.2d 938, 947 (Ark. 1979) (decision whether to give credit in trial court's 
discretion, which was not abused by decision not to grant request); Dalton v. State. 362 
So.2d 457, 458 (Fla. App. 1978) (purpose of commitment was to treat defendant and 
return him to state of competency, not punishment); Ex parte Parker. 485 S.W.2d 585, 
587 (Tex.Crim.App. 1972) (trial court did not abuse discretion in refusing to grant 
credit). 
CONCLUSION 
The State respectfully requests that this Court affirm the trial court's order 
denying defendant's request for an additional 257 days of credit for time spent at the 
Utah State Hospital while incompetent to proceed. 
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ORAL ARGUMENT NOT REQUESTED: PUBLISHED OPINION REQUESTED 
The briefs satisfactorily present the facts and law to allow the Court to reach an 
informed opinion without oral argument. If the Court proceeds to analyze the merits of 
defendant's claim, the State requests a published opinion to guide lower courts and 
practitioners. 
RESPECTFULLY SUBMITTED THIS / f/7day of August 1995. 
JAN GRAHAM 
UTAH ATTORNEY GENERAL 
JAMES H. BEADLES 
Assistant Attorney General 
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CERTIFICATE OF MAILING 
On the (4flday of August 1995,1 caused to be mailed, by U.S. Mail, postage 
prepaid, two (2) copies of the foregoing BRIEF OF APPELLEE to: 
JOAN C. WATT 
ROGER K. SCOWCROFT 
Salt Lake Legal Defender Assoc. 
424 East 500 South, Suite 300 
Salt Lake City, Utah 84111 
yMPUl 
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ADDENDA 
ADDENDUM A 
ra Judicial District 
MAR 3 0 1995 
U* . 
y^^eputy Clerk 
IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT 
IV AMD FOR SALT LAKE COUMTY, STATE OF UTAH 
STATE OF UTAH 
Plaintiff, 
vs. 
DAVID LESLIE FIFE X 
Defendant. : 
XXHUTB ENTRY 
CASE MO. 9210901311 
Defendant's Motion for Credit for Time Served at Utah State 
Hospital for Competency Determination and Defendant's Application 
For Certificate of Probable Cause was taken under advisement after 
oral argument by counsel. After further review and consideration 
the Court being fully advised comes now and rules as follows: 
1* Defendant's Motion for Credit for Time Served at Utah 
State Hospital for Competency Determination is denied. State vs 
Richards 740 Pd 1314 is not applicable. 
2. Defendant's Application For Certificate of Probable Cause 
is denied. The Court is unable to find that Defendant raises a 
substantial question of law reasonably likely to result in reversal 
and the Court is unable to determine by clear and convincing that 
Defendant is not likely to flee and will not pose a danger to the 
safety of any other person or community. 
00135 
STATE VS FIFE PAGE TWO MINUTE ENTRY 
3. This signed Minute Entry shall constitute the Order of the 
Court. 
3® Dated this. .day of March< 1995. 
IE E 
DISTRICT COURT JUDGE 
00136 
STATE VS FIFE PAGE THREE MINUTE ENTRY 
MAILING CERTIFICATE 
I hereby certify that I mailed & true and correct copy of the 
foregoing Minute Entry to the following, this AQ\ dav of March, 
1995: 
Roger K. Scowcroft 
Attorney for Defendant 
424 East 500 South, #300 
Salt Lake City, Utah 84111 
District Attorneys Office 
231 East 400 South 
Salt Lake City, Utah 84111 
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ADDENDUM B 
PHXD DKTRirrr WMWJ 
Third Judicial District 
ROGER K. SCOWCROFT, #5141 
Attorney for Defendant 
SALT LAKE LEGAL DEFENDER ASSOCIATION 
424 East 500 South, Suite 300 
Salt Lake City, Utah 84111 
Telephone: 532-5444 
IN THE THIRD JUDICIAL DISTRICT COURT OF SALT LAKE COUNTY, 
STATE OF UTAH 
THE STATE OF UTAH, : AGREED STATEMENT OF 
THE RECORD ON APPEAL 
Plaintiff, : 
v. : 
DAVID LESLIE FIFE, : Case No. 921901311 
Defendant. : HONORABLE TYRONE E. MEDLEY 
COMES NOW Defendant, DAVID LESLIE FIFE, by and through 
counsel, ROGER K. SCOWCROFT, pursuant to Rule 11(f) of the Utah 
Rules of Appellate Procedure and submits the following Agreed 
Statement of the Record on Appeal. 
STATEMENT OF FACTS 
On July 24, 1992, Defendant was arrested on report of the 
conduct alleged in this case and held in the Salt Lake County Jail. 
On July 29, Defendant was released from jail after 5 days (Salt Lake 
County Jail records appended hereto). 
On March 24, 1993, Defendant was again arrested and held in 
the Salt Lake County Jail. On May 17, 1993, Defendant was adjudged 
incompetent to stand trial in this case. On May 21, Defendant was 
APR 6 1995 
8ALT LAXJLCC P UrtTY 
uty Clerk 
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committed and transported to the Utah State Hospital pursuant to the 
provisions of § 77-15-6, Utah Code Ann. by Order of the Third 
District Court in this case after 58 days in jail. 
On November 1, 1993, Defendant was returned to the Salt 
Lake County Jail after 165 days at the Utah State Hospital. On 
February 3, 1994, Defendant was again adjudged incompetent to stand 
trial in this case. On February 9, Defendant was again committed 
and transported to the Utah State Hospital pursuant to the 
provisions of § 77-15-6, Utah Code Ann. by Order of the Third 
District Court in this case after 100 days in jail. 
On May 11, 1994, Defendant was transported back to the Salt 
Lake County Jail after 92 days at the Utah State Hospital. On 
June 6, 1994, Defendant entered a plea of guilty to Attempted 
Forcible Sexual Abuse, a third-degree felony, having been adjudged 
competent on May 11 to stand trial in the Third District Court. On 
July 18, 1994, Defendant was sentenced as a class A misdemeanant 
pursuant to the provision of § 76-3-402(1), Utah Code Ann. (1992). 
Defendant was placed on probation and, on August 3, 1994, was 
released from jail after 84 days. 
On February 23, 1995, Defendant was arrested on a bench 
warrant issued by the Third District Court upon allegation of 
probation violation, and held without bail in the Salt Lake County 
Jail. On March 6, Defendant admitted in open court that he had 
violated the previously imposed terms of probation. On March 13, 
the Honorable Tyrone E. Medley revoked Defendant's probation and 
ordered Defendant to serve the previously imposed sentence of twelve 
- 2 -
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months in jail. The court granted Defendant credit for time served 
for the 265 days spent in jail since July 24, 1992, but denied 
Defendant credit for time served for the 257 days spent at the Utah 
State Hospital, The parties agree that all documents in the Third 
District Court file are part of the record on appeal, 
DATED this S day of ia^S^T9^95 
&-t>Q c-
ROGER K. SCOWCROFT 
Attorney for Defendan 
STIPULATION 
I, JAMES M. COPE, hereby stipulate to the accuracy of the 
foregoing statement of facts. 
DATED this 5~^ day of -Mdrcir, 1995 
22L 
TAMES M. COPE 
Deputy Salt Lake District Attorney 
00140 
ORDER 
Based upon agreement of the parties, 
IT IS ORDERED THAT the above agreed statement of facts is 
hereby approved as the record on appeal. In addition to the above 
Agreed Statement of the Record on Appeal, the clerk shall submit all 
of the papers filed in this Court. The agreed statement of facts 
and pleadings file from this Court shall comprise the record on 
appeal. 
DATED this *~y n*iM u <>Qftg 
E. MEDLI 
Judicial Distr&6t Court Judge 
CERTIFICATE OF DELIVERY 
I, ROGER K. SCOWCROFT, hereby certify that I have caused to 
be delivered a copy of the foregoing to the District Attorney's 
Office, 231 East 400 South, Salt Lake City, Utah 84111, this S 
.995. day 
ROGER K. SCOWCROF 
DELIVERED this ^Tc day of March, 1995. 
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